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Subpart D—Supplementary
Control System Requirements

§57.401 General requirements.

Except as provided in subpart E, each
NSO shall require the smelter owner to
prevent all violations of the NAAQS in
the smelter’s designated liability area
(DLA) through the operation of an ap-
proved supplementary control system
(SCS).

§57.402 Elements of the supplemen-
tary control system.

Each supplementary control system
shall contain the following elements:

(a) Air quality monitoring network. An
approvable SCS shall include the use of
appropriate ambient air quality mon-
itors to continuously measure the con-
centration of sulfur dioxide in the air
in the smelter’s DLA.

(1) The monitors shall be located at
all points of expected SO, concentra-
tions necessary to anticipate and pre-
vent possible violations of NAAQS any-
where in the smelter’s DLA. The deter-
mination of the locations where such
concentrations may occur shall take
into account all recorded or probable
meteorological and operating condi-
tions (including bypassing of control
equipment), as well as the presence of
other sources of SO, significantly af-
fecting SO, concentrations in the DLA.

(2) The number and location of sites
shall be based on dispersion modeling,
measured ambient air quality data,
meteorological information, and the
results of the continuing review re-
quired by paragraph (f) of this section.
The system shall include the use of at
least 7 fixed monitors unless the
issuing agency determines, on the basis
of a demonstration by the smelter
owner, that the use of fewer monitors
would not limit coverage of points of
high SO, concentration or otherwise
reduce the capability of the smelter
owner to prevent any violations of the
NAAQS in the smelter’s DLA.

(3) All monitors shall be continu-
ously operated and maintained and
shall meet the performance specifica-
tions contained in 40 CFR part 53. The
monitors shall be capable of routine
real time measurement of maximum
expected SO, concentrations for the
averaging times of SO, NAAQS.
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(b) Meteorological network. The SCS
must have a meteorological assessment
capability adequate to predict and
identify local conditions requiring
emission curtailment to prevent pos-
sible violations of the NAAQS. The me-
teorological assessment capability
shall provide all forecast and current
information necessary for successful
use of the SCS operational manual re-
quired by paragraph (e) of this section.

(c) Designated liability area. The sys-
tem shall be required to prevent all
violations of the NAAQS within the
smelter’s DLA. The DLA of any smelt-
er is the area within which the smelt-
er’'s emissions may cause or signifi-
cantly contribute to violations of the
NAAQS for SO, when the smelter is op-
erating at its maximum production ca-
pacity under any recorded or probable
meterological conditions. The bound-
aries of that area shall be specified in
the NSO.

(1) Unless an acceptable demonstra-
tion is made under paragraph (c)(2) of
this section, the DLA shall be a circle
with a center point at the smelter’s
tallest stack and a minimum radius as
given in the following table:

RADIUS FOR SO, EMISSIONS AT MAXIMUM
PRODUCTION CAPACITY !

. Radius
Emissions rate iai ; : Ay

. Emission rate in grains per sec. | in kilo-

in tons per hour meters

4,000 Or leSS ....cevverviciriecice 11

6,000 ..... . 16

8,000 .
10,000 32
12,000 or more 40

1Maximum emission rates for periods not to exceed 24
hours. Minimum radii may be determined from the table by lin-
ear interpolation.

(2) The NSO may provide for a DLA
with different boundaries if the smelter
owner can demonstrate through the
use of appropriate dispersion modeling
and ambient air quality monitoring
data that the smelter’s controlled
emissions could not cause or signifi-
cantly contribute to a violation of the
NAAQS beyond the boundaries of such
a different area under any recorded or
probable meteorological conditions.

(3) A violation of the NAAQS in the
DLA of any smelter shall constitute a
violation of that smelter’s NSO, unless
the issuing agency determines on the
basis of a showing by the smelter
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owner that the smelter owner had
taken all emission curtailment action
indicated by the SCS operational man-
ual and that the violation was caused
in significant part by:

(i) Emissions of another source(s)
which were in excess of the maximum
permissible emissions applicable to
such source(s),

(ii) Fugitive emissions of another
source(s), or

(iii) The smelter’s own fugitive emis-
sions: Provided, that the smelter is in
compliance with all requirements of or
under subpart E of this part.

(4) For the purposes of this section,
maximum permissible emissions for
other sources are the highest of:

(i) SIP emission limitation;

(ii) Orders in effect under section
113(d) of the Clean Air Act; or

(d) Overlapping designated liability
areas. Notwithstanding any other pro-
visions of this subpart, the following
requirements shall apply whenever the
designated liability areas of 2 or more
smelters do, or may, overlap:

(1) In the case of any NSO applicant
that would have a DLA which would
overlap with the DLA of any other
smelter that has applied for an NSO or
has an NSO in effect, the NSO appli-
cant shall include in its application an
enforceable joint plan, agreed to by
such other smelter(s). In determining
whether a joint plan is required, the
NSO applicant shall calculate its DLA
according to the table in paragraph
(c)(1) of this section. The DLA of the
other smelter shall be calculated ac-
cording to the table in paragraph (c)(1)
unless the other smelter has an NSO in
effect, in which case the boundaries in
that NSO shall be used. The enforce-
able joint plan shall provide for:

(i) Emission curtailment adequate to
ensure that the NAAQS will not be vio-
lated in any areas of overlapping DLAs;
and

(i) Conclusive prospective allocation
of legal liability in the event that the
NAAQS are violated in the area of
overlapping DLAs.

Such plans may, but need not, include
the operation of a joint SCS system.
Each NSO shall require adherence by
the NSO applicant owner to the joint
plan for emission curtailment and allo-
cation of liability, unless the issuing
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agency determines, pursuant to the
provisions of paragraph (c)(2) of this
section, that the NSO applicant’s DLA
does not overlap with that of any other
smelter.

(2) In the case of any NSO applicant
that would have a DLA which would
overlap with the DLA of any other
smelter whose owner has not applied
for an NSO (and does not have an NSO
in effect), the NSO applicant’s sub-
mittal shall contain a written consent,
signed by a corporate official empow-
ered to do so. The consent shall state
that if, at any time thereafter, the
owner of the other smelter applies for
an NSO, and the other smelter’s DLA
would overlap with the NSO applicant’s
DLA, the NSO applicant will negotiate
and submit an enforceable joint plan
for emission curtailment and alloca-
tion of liability (as described in para-
graph (d)(1) of this section). In deter-
mining whether it is necessary to sub-
mit such a consent, each smelter’s
DLA shall be calculated according to
the table set forth in paragraph (c)(1)
of this section. The consent shall state
that a joint plan shall be submitted
within 90 days of the issuing agency’s
notification to the NSO applicant of re-
ceipt of the other smelter’s letter of in-
tent, unless the issuing agency deter-
mines that the DLAs do not overlap.
Failure of the NSO applicant to submit
such a plan shall constitute grounds
for denial of its NSO application or a
violation of an effective NSO, as appli-
cable.

(e) The SCS operational manual. Each
NSO shall require the smelter to be op-
erated in accordance with the provi-
sions of an SCS operational manual ap-
proved by the issuing agency. The SCS
operational manual shall describe the
circumstances under which, the extent
to which, and the procedures through
which emissions shall be curtailed to
prevent violations of the NAAQS in the
smelter’s DLA. Failure to curtail emis-
sions when and as much as indicated by
the manual or to follow the provisions
of the manual implementing the re-
quirements of paragraph (e)(3) of this
section shall constitute a violation of
the NSO.

(1) The operational manual shall pre-
scribe emission curtailment decisions
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based on the use of real time informa-
tion from the air quality monitoring
network dispersion model estimates of
the effect of emissions on air quality,
and meteorological observations and
predictions.

(2) The operational manual shall also
provide for emission curtailment to
prevent violation of the NAAQS within
the smelter’'s DLA which may be
caused in part by stack emissions, and
to the extent practicable fugitive emis-
sions, from any other source (unless
that other source is a smelter subject
to an NSO).

(3) The SCS operational manual shall
include (but not be limited to):

(i) A clear delineation of the author-
ity of the SCS operator to require all
other smelter personnel to implement
the operator’s curtailment decisions;

(if) The maintenance and calibration
procedures and schedules for all SCS
equipment;

(iii) A description of the procedures
to be followed for the regular acquisi-
tion of all meteorological information
necessary to operate the system;

(iv) The ambient concentrations and
meteorological conditions that will be
used as criteria for determining the
need for various degrees of emission
curtailment;

(v) The meteorological variables as
to which judgments may be made in
applying the criteria stated pursuant
to paragraph (e)(3)(iv) of this section;

(vi) The procedures through which
and the maximum time period within
which a curtailment decision will be
made and implemented by the SCS op-
erator;

(vii) The method for immediately
evaluating the adequacy of a particular
curtailment decision, including the
factors to be considered in that evalua-
tion;

(viii) The procedures through which
and the time within which additional
necessary curtailment will imme-
diately be effected; and

(ixX) The procedures to be followed to
protect the NAAQS in the event of a
mechanical failure in any element of
the SCS.

(f) Continuing review and improvement
of the SCS. Each NSO shall require the
smelter owner to conduct an active
program to continuously review the de-
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sign and operation of the SCS to deter-
mine what measures may be available
for improving the performance of the
system. Among the elements of this
program shall be measures to locate
and examine possible places both inside
and outside the DLA where
unmonitored NAAQS violations may be
occurring. Such measures shall include
the use of modeling as appropriate and
mobile ambient air quality monitors,
following up on information and com-
plaints from members of the public,
and other appropriate activities. The
NSO shall also require the submission
of a semi-annual report to the issuing
agency detailing the results of this re-
view and specifying measures imple-
mented to prevent the recurrence of
any violations of NAAQS.

§57.403 Written consent.

(@) The consent. The NSO shall in-
clude a written consent, signed by a
corporate official empowered to do so,
in the following form:

As a condition of receiving a Primary Non-
ferrous Smelter Order (NSO) under Section
119 of the Clean Air Act, for the smelter op-
erated by (name of company) at (location),
the undersigned official, being empowered to
do so, consents for the company as follows:

(1) In any civil proceeding (judicial or ad-
ministrative) to enforce the NSO, the com-
pany will not contest:

(a) Liability for any violation of the Na-
tional Ambient Air Quality Standards for
sulfur dioxide in the smelter’s designated li-
ability area (DLA), except on the ground
that a determination under 40 CFR
57.402(c)(3) was clearly wrong; or

(b) The conclusive allocation of liability
under NSO provisions satisfying 40 CFR
57.402(d)(1) between the company’s smelter
and any other smelter(s) for any violation of
the National Ambient Air Quality Standards
for sulfur dioxide in an area of overlapping
DLAs.

(2) The issuing agency (as defined in 40
CFR 57.103) will be allowed unrestricted ac-
cess at reasonable times to inspect, verify
calibration of, and obtain data from ambient
air quality monitors operated by the com-
pany under the requirements of the NSO.

(b) Rights not waived by the consent.
This consent shall not be deemed to
waive any right(s) to judicial review of
any provisions of an NSO that are oth-
erwise available to the smelter owner
or operator under section 307(b) of the
Clean Air Act.
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